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¶ 1 In this action to enforce a royalty interest, plaintiff, Pitkin Iron 

Corporation (Pitkin Iron), appeals the district court’s entry of 

summary judgment in favor of defendant, RMR Aggregates, Inc. 

(RMR).  The district court ruled that because the document 

establishing the royalty interest was not executed by RMR, was 

unambiguous, and did not run with the land, it did not bind RMR.  

¶ 2 We reverse and remand with directions.   

I. Background 

¶ 3 Pitkin Iron owned the Chemin Mining Claims (the Chemin 

Claims) in the Mid-Continent Limestone Quarry located north of 

Glenwood Springs.  In December 2008, Pitkin Iron sold the Chemin 

Claims to CalX Minerals, LLC (CalX), pursuant to a purchase and 

sale agreement (PSA).  In addition to a $25,010 lump sum purchase 

price, CalX agreed to pay $0.50 per ton of limestone sold from the 

Chemin Claims “for so long as the Mine remains in existence.”  The 

PSA was expressly “binding upon” and “inur[ing] to the benefit of 

the Parties and their respective heirs, personal representatives, 

Affiliates, successors, and permitted assigns.” 

¶ 4 About three months later, CalX unilaterally executed a so-

called “Royalty Agreement” granting to Pitkin Iron “and/or its 
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assigns” a royalty interest in the revenue of the quarry, to wit, “a fee 

equal to” $0.50 per ton of limestone “that CalX sells to or from the 

[Chemin] Claims . . . for so long as the Mine remains in existence.”1  

¶ 5 The Royalty Agreement did not contain any reference to CalX’s 

successors or assigns.  Nonetheless, CalX recorded it in the Garfield 

County Clerk and Recorder’s office.   

¶ 6 Seven years later, CalX sold the mine and all of its interests to 

RMR in accord with an Asset Purchase Agreement (APA).  Though 

RMR was aware of the Royalty Agreement prior to executing the 

                                  
1 This is a “production” royalty interest — that is, an interest in the 
proceeds derived from minerals that have been located, developed, 
and produced.  See, e.g., Greene v. Carter Oil Co., 152 So. 2d 611, 
617 (La. Ct. App. 1963) (“[P]ayment of production royalties is 
influenced by [factors such as] those affecting the volume of 
production.”); see also In re Estate of Slaughter, 305 S.W.3d 804, 
811 (Tex. App. 2010) (defining “royalty interest” as a “share of 
production — or the value or proceeds of production, free of the 
costs of production — when and if there is production”) (citation 
omitted).  The interest here is also a “fixed rate royalty,” which is 
“based on a set payment per tonne of [material] processed.” 
Jonathan Lotz, Royalty Structures for the Mining “Super Cycle,” 49 
Rocky Mountain Min. L. Found. J. 71, 77 (2012).  
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APA,2 after the purchase RMR did not pay Pitkin Iron any royalties 

from sales of limestone from the quarry.  

¶ 7 Pitkin Iron filed the present suit against RMR, asserting claims 

for (1) declaratory relief (i.e., that RMR is CalX’s successor in 

interest to the Royalty Agreement); (2) breach of contract (i.e., the 

Royalty Agreement); (3) breach of covenant (i.e., the Royalty 

Agreement); (4) unjust enrichment; (5) an accounting of RMR’s 

books; (6) and a constructive trust (i.e., for unpaid royalties).3   

¶ 8 RMR filed a motion to dismiss Pitkin Iron’s complaint.  When 

Pitkin Iron’s response relied, in part, on affidavits from various 

individuals, the court converted RMR’s motion to dismiss into a 

motion for summary judgment, and Pitkin Iron filed its own cross-

                                  
2 RMR was aware of the Royalty Agreement because (1) RMR found 
it during a title search of the property; (2) RMR exchanged 
correspondence about it with CalX before signing the APA; and (3) it 
was explicitly listed and referenced in the APA and its incorporated 
Disclosure Schedules.  Indeed, in these latter documents, RMR  
recognized that the Chemin Claims are “burdened by an of-record 
royalty in favor of Pitkin Iron Company.”  (Emphasis added.) 
 
3 Pitkin Iron also originally sued CalX for breach of the PSA, breach 
of the Royalty Agreement, unjust enrichment, and an accounting of 
its books.  CalX did not, however, file a responsive pleading or enter 
an appearance.  After the district court granted summary judgment 
in favor of RMR, Pitkin Iron voluntarily dismissed all claims against 
CalX. 



4 

motion for summary judgment.  The parties were allowed to file 

briefs in furtherance of the positions they took. 

¶ 9 At issue was whether the Royalty Agreement was binding on 

RMR.  Pitkin Iron argued the Royalty Agreement bound RMR 

because its wording either evidenced an intent to bind RMR as 

CalX’s successor in interest or, alternatively, created a real 

covenant “running with the land.”  In contrast, RMR asserted that 

the Royalty Agreement was not binding, either under contract law 

as an assignment or assumption or as a real covenant running with 

the land.   

¶ 10 The district court denied Pitkin Iron’s cross-motion for 

summary judgment and granted RMR’s motion for summary 

judgment, reasoning that, as a matter of law, RMR was not bound 

by the Royalty Agreement because  

 “[t]he mere act of recording the Royalty Agreement, 

without more, does not make it binding on RMR”;  

 “[t]here [was] simply no evidence that the Royalty 

Agreement was a term, covenant, or condition of [RMR’s] 

purchase of the Chemin Claims” as there was no mention 

of it in the Assignment and Bill of Sale, nor was it “listed 
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in the Assigned Contracts section of [CalX’s] Disclosure 

Schedule[]”;  

 section 2.04 of the APA “expressly state[d] that ‘[RMR] 

shall not assume and shall not be responsible to pay, 

perform or discharge any Liabilities of [CalX] or any of its 

Affiliates of any kind or nature whatsoever other than the 

Assumed Liabilities[],’” for which none were listed in 

CalX’s Disclosure Schedule; 

 “[t]he Royalty Agreement does not specifically state that 

CalX’s successors or assigns are bound by the agreement 

or that it runs with the land”; and 

 though Pitkin Iron argues the phrase “for so long as the 

mine remains in existence” was the equivalent of a term 

of art used in the mining industry (i.e., for the “Life of the 

Mine”), “the term ‘Life of the Mine’ is not mentioned 

anywhere in the Royalty Agreement,” and “nowhere in the 

definition of ‘Life of the Mine’ is there a reference to 

‘successors or assigns’ or ‘runs with the land.’” 

¶ 11 The district court concluded that “[i]f Pitkin Iron wanted to 

bind successor [sic] and/or assigns to the Royalty Agreement or 
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have it run with the land it should have said so in the Royalty 

Agreement.”  

¶ 12 Pitkin Iron appeals that ruling. 

II. Analysis  

¶ 13 On appeal, Pitkin Iron contends that the district court 

erroneously (1) granted summary judgment in RMR’s favor and (2) 

denied summary judgment in Pitkin Iron’s favor.  We agree. 

A. Standard of Review and Summary Judgment Law 

¶ 14 We review a district court’s summary judgment ruling de novo. 

S. Cross Ranches, LLC v. JBC Agric. Mgmt., LLC, 2019 COA 58, ¶ 11. 

¶ 15 Summary judgment is a drastic remedy, granted only when no 

genuine issue of material fact exists and the moving party is 

entitled to judgment as a matter of law.  Id. at ¶¶ 12-13.  When a 

court decides a summary judgment motion, “[t]he opposing party is 

entitled to the benefit of all favorable inferences that may 

reasonably be drawn from the undisputed facts, and all doubts as 

to the existence of a triable issue of fact must be resolved against 

the moving party.”  Id. at ¶ 12. 

¶ 16 “Ordinarily, an order denying a motion for summary judgment 

isn’t appealable.”  Dep’t of Nat. Res. v. 5 Star Feedlot Inc., 2019 COA 
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162M, ¶ 36 (cert. granted Apr. 27, 2020).  However, “when a district 

court rules on cross-motions for summary judgment — denying 

summary judgment for one party and granting summary judgment 

for the other — the judgment is final and we may review the denial.”  

Id.  

¶ 17 If the record shows that no issue of material fact remains and 

that the unsuccessful cross-movant is entitled to judgment as a 

matter of law, we may direct judgment in its favor.  See id. at ¶ 37; 

Udis v. Universal Commc’ns Co., 56 P.3d 1177, 1183 (Colo. App. 

2002).  

¶ 18 Here, the merits of each party’s position depend upon the 

effect of the Royalty Agreement and that, in turn, depends largely 

on how that agreement is interpreted.  The interpretation of written 

documents presents a question of law subject to de novo review.  

See Denver Classroom Teachers Ass’n v. Sch. Dist. No. 1, 2017 COA 

2, ¶ 10, aff’d on other grounds, 2019 CO 5.  “If the language of the 

document is plain, its meaning clear, and no absurdity is involved, 

it must be enforced by the court as written.”  Shaw v. Sargent Sch. 

Dist. No. RE-33-J, 21 P.3d 446, 449 (Colo. App. 2001).  But where a 

writing is susceptible of more than one reasonable interpretation, it 
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is ambiguous, see Pres. at the Fort, Ltd. v. Prudential Huntoon Paige 

Assocs., 129 P.3d 1015, 1017-18 (Colo. App. 2004), and its 

meaning must be determined as an issue of fact at trial, see 

Dorman v. Petrol Aspen, Inc., 914 P.2d 909, 912 (Colo. 1996), rather 

than by summary judgment as a question of law.  Aetna Cas. & Sur. 

Co. v. Canam Steel Corp., 794 P.2d 1077, 1080 (Colo. App. 1990).  

B. The Meaning of the Phrase “For So Long 
as the Mine Remains in Existence”  

 
¶ 19 Let’s start where the district court left off: “If Pitkin Iron 

wanted to bind successor [sic] and/or assigns to the Royalty 

Agreement or have it run with the land it should have said so in the 

Royalty Agreement.”  

¶ 20 Not necessarily.  

¶ 21 Admittedly, “[t]he presence or absence of express words of 

succession — such as ‘heirs’ or ‘assigns’ — offers strong, though 

not conclusive, evidence of whether the parties intended to bind 

future owners of the land.”  Wykeham Rise, LLC v. Federer, 52 A.3d 

702, 713 (Conn. 2012).  But “while the use of terminology such as 

‘successors and assigns’ is helpful in determining intent, the use of 

such terminology is not dispositive of the issue, and an 



9 

obligation . . . can be created without such language.”  Montfort v. 

Trek Res., Inc., 198 S.W.3d 344, 355 (Tex. App. 2006); accord 

Capital City Cmty. Urban Redevelopment Corp. v. City of Columbus, 

No. 08AP-769, 2009 WL 5062063, at *4 (Ohio Ct. App. Dec. 24, 

2009) (unpublished decision) (“It is well-settled that a covenant may 

run with the land even where the original covenant does not use the 

words ‘heirs,’ ‘assigns’ or ‘successors.’”).  

¶ 22 In interpreting a document, we afford words and phrases their 

plain and generally accepted meaning, Denver Classroom Teachers, 

¶ 10, “unless the instrument indicates terms have been used in a 

technical or specialized sense.”  Exxon Mobil Corp. v. Ins. Co. of 

State, 568 S.W.3d 650, 657 (Tex. 2019); see Bledsoe Land Co. LLLP 

v. Forest Oil Corp., 277 P.3d 838, 842-43 (Colo. App. 2011) (“When 

parties are engaged in a trade or technical field, ‘[u]nless a different 

intention is manifested . . . technical terms and words of art are 

given their technical meaning . . . .” (quoting Restatement (Second) 

of Contracts § 202(3)(b) (Am. Law Inst. 1981))).  

¶ 23 Here, Pitkin Iron asserts that the phrase “for so long as the 

Mine remains in existence” unambiguously expressed an intent to 
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bind any and all successors in interest who operate the mine.  We 

agree.  

¶ 24 The phrase is not of limited duration.  It is not “for so many 

years” or even “for the period of time the mine is owned by CalX.”  It 

is “for so long as the Mine remains in existence.”  The phrase is, 

then, measured not in terms of years, or particular owners, but, 

rather, in terms of operation.  Cf. Div. of Reclamation, Mining & 

Safety Rule 1.1(35), 2 Code Colo. Regs. 407-1 (defining the phrase 

“Life of the Mine,” in part, as “as long as mineral reserves remain in 

the mining operation”) (emphasis added).  It carries an unambiguous 

connotation of lasting or being in effect until that time when no 

more limestone is being mined and the mine is put to rest — 

regardless of who might own the mine.4     

¶ 25 Similar phrases have been given similar effect elsewhere.  In 

Capital City, 2009 WL 5062063, at *4, a covenant required that a 

movie theater shall show children’s movies on Saturdays “for as 

long as feasible” (emphasis added); in Montfort, 198 S.W.3d at 354, 

                                  
4 Although we do not use the definition of “Life of the Mine” as the 
definition for the phrase “for so long as the Mine remains in 
existence,” we find the technical definition useful.  
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a covenant in an oil and gas lease required a grantor to furnish 

fresh water “for so long as the fresh water [systems] remain 

operational” (emphasis added); and, in Sexauer v. Wilson, 113 N.W. 

941, 942-44 (Iowa 1907), a covenant was made to “perpetually 

maintain a tight fence sufficient to stop hogs and all other live 

stock” on the land (emphasis added).  In each instance, the court 

determined that the phrase was intended to create an effect that 

would outlast the ownership of the land and that, consequently, the 

covenant would bind successors in interest.  Sexauer, 113 N.W. at 

944; Capital City, 2009 WL 5062063, at *4; Montfort, 198 S.W.3d at 

356.  

¶ 26 In our view, the phrase “for so long as the Mine remains in 

existence” unambiguously conveys the meaning that royalties are to 

be paid for a duration connected to the actual use of the mine. 

Nothing in the ordinary meaning of the terms suggests that the 

duration ends when the mine is sold (or leased) to a new owner (or 

tenant).  Consequently, the Royalty Agreement was intended to be 

binding on RMR as CalX’s successor in interest.   

¶ 27 In so concluding, we reject RMR’s contention that the contrary 

result is dictated by the fact that in the Royalty Agreement CalX 
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used the term “and/or its assigns” in connection with Pitkin Iron, 

but not in connection with itself.  According to RMR,  

 “‘when a statute or regulation’ — or in this case, a 

contract — ‘“includes a specific term in one provision, 

but excludes it in another, it is presumed that the term 

does not govern the sections in which it is omitted”’” 

(quoting In re Motor Fuel Temperature Sales Practices 

Litig., 867 F. Supp. 2d 1124, 1136 (D. Kan. 2012)); 

 “the expression of one thing is the exclusion of another” 

(quoting Reale v. Bd. of Real Estate Appraisers, 880 P.2d 

1205, 1207 (Colo. 1994)); and 

 the parties knew how to use the words and chose not to, 

meaning that CalX intended in the Royalty Agreement to 

benefit “Pitkin and/or its assigns,” but burden only itself 

(first citing Market Basket v. Jacobsen, 285 P.2d 344, 348 

(Cal. Ct. App. 1955); then citing Billington v. Riffe, 492 

S.W.2d 343, 346 (Tex. Civ. App. 1973)).    

¶ 28 The short answer to RMR’s position is this: CalX’s use in the 

Royalty Agreement of the phrase “for so long as the Mine remains in 

existence” unambiguously conveyed to subsequent purchasers of 
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the mine that they would be bound by the agreement’s obligations.5  

Saying it once sufficed; CalX didn’t have to say it again, in a 

different manner.  

C. The Royalty Agreement Runs With the Land  

¶ 29 A “covenant” is a “formal agreement or promise, usu. in a 

contract or deed, to do or not do a particular act.”  Black’s Law 

Dictionary 443 (10th ed. 2014)); see also Vill. Pines at the Pines of 

Greenwood Homeowners’ Ass’n v. Pines of Greenwood, LLC, 123 

N.E.3d 145, 155 (Ind. Ct. App. 2019) (“Covenants . . . are promises 

relating to real property that are created in conveyances or other 

instruments.”). 

¶ 30 “Real” covenants “run with the land” and are binding on the 

parties and their successors in interest.  Reishus v. Bullmasters, 

LLC, 2016 COA 82, ¶ 36.  

¶ 31 To create a “real” covenant, (1) the parties must intend for the 

covenant to bind their successors in interest and (2) the covenant 

must “touch and concern” the land.  Id. at ¶ 37.  A covenant 

                                  
5 This is particularly true since the Royalty Agreement was filed in 
the Garfield County Clerk and Recorder’s office, in the chain of title 
of any subsequent purchaser of the mine. 
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touches and concerns the land if it “closely relate[s] to the land, its 

use, or its enjoyment.”  Id. (quoting Cloud v. Ass’n of Owners, 

Satellite Apartment Bldg., Inc., 857 P.2d 435, 440 (Colo. App. 1992)). 

¶ 32 The existence of durational language in a covenant can be a 

strong indication of an intent for the covenant to run with the land.  

“If the object of the arrangement requires that it remain in effect for 

some period of time, regardless of ownership of the land involved, a 

servitude was probably intended.”  Restatement (Third) of Property: 

Servitudes § 2.2 cmt. f (Am. Law Inst. 2000); see id. § 1.3 (“A 

covenant is a servitude if either the benefit or burden runs with 

land.  A covenant that is a servitude ‘runs with land.’”). 

¶ 33 As noted previously, the intent to bind CalX’s successors in 

interest is evident from CalX’s promise to pay for royalties for a 

“period of time, regardless of ownership of the land.”    

¶ 34 The question, then, is whether CalX’s promise “touches and 

concerns” the land — that is, whether it “closely relate[s] to the 

land, its use, or its enjoyment.”  Reishus, ¶ 37 (quoting Cloud, 857 

P.2d at 440). 

¶ 35 Colorado courts consistently construe royalties as real 

property interests in a variety of contexts, thereby connecting them 
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to “the land, its use, or its enjoyment.”  See, e.g., Page v. Fees-Krey, 

Inc., 617 P.2d 1188, 1194 (Colo. 1980) (stating that because an 

overriding royalty interest is carved from an oil and gas lease, it is 

an interest in real property); Hagood v. Heckers, 182 Colo. 337, 

342, 513 P.2d 208, 211 (1973) (stating that for tax purposes, an 

overriding royalty interest is considered an interest in real 

property); Gaddis v. McDonald, 633 P.2d 1102, 1104 (Colo. App. 

1981) (holding that a royalty interest is a real property interest and 

is thus subject to the statute of frauds); see also Maralex Res., Inc. 

v. Chamberlain, 2014 COA 5, ¶ 15 (citing, with approval, the notion 

that royalty interests are real property interests).  

¶ 36 Other state courts agree that royalty interests are real property 

interests running with the land.  See, e.g., Aery v. Hoskins, Inc., 493 

S.W.3d 684, 697 (Tex. App. 2016) (“A royalty interest . . . is an 

interest in real property, and thereby has the same attributes as 

real property.”); Young v. Rudd, 226 S.W.2d 469, 473-74 (Tex. Civ. 

App. 1950) (holding that a royalty interest is “not a mere personal 

covenant to be performed by the grantee,” but instead “the subject-

matter of such contract . . . was an interest in the land”); Flying 

Diamond Oil Corp. v. Newton Sheep Co., 776 P.2d 618, 629 (Utah 
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1989) (considering whether an interest was a covenant running 

with the land and stating that “[a]n oil and gas royalty is an interest 

in land”); Powder River Coal Co. v. Wyo. State Bd. of Equalization, 38 

P.3d 423, 428 (Wyo. 2002) (“[A] royalty reserved by the landowner is 

an interest in property,” and “[r]oyalties are also universally 

recognized as real property rights.” (citing Robert E. Sullivan, All 

About Royalties, 16 Rocky Mtn. Min. L. Inst. 227, 235 (1971))); see 

also Randall E. Hubbard, Production Royalties: Real Property, 

Personal Property, Incorporeal Hereditaments, Chattel Real, Profits a 

Prendre, or What--and Why Does It Matter?, 62 Rocky Mtn. Min. L. 

Inst. 16-1, 16-5 (2016) (“In most states, a production royalty is an 

interest in real property.”).    

¶ 37 In the analogous context of oil and gas royalties, the Wyoming 

Supreme Court has explained why a royalty interest “closely 

relate[s] to the land, its use, or its enjoyment,” Reishus, ¶ 37 

(quoting Cloud, 857 P.2d at 440), and, thus, “touch[es] and 

concern[s]” the land, id.:  

The right to a royalty interest in oil does not 
merely attach after the oil has been severed 
from the ground and has become personal 
property.  It is not merely rent issuing out of 
the annual produce of the land.  It goes further 
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than that.  The right, extending as it does to oil 
which is to come from particular land, extends 
to and is necessarily connected with the 
corpus of the land, and is, accordingly, a right 
which exists in the oil which still is in place, 
inchoate though it may be, follows it as it 
comes from the ground and still is attached 
after it has become personal property.  To call 
it personal property is but emphasizing a 
particular stage of the right on its way to 
fulfillment.  It ignores that it is a right which 
necessarily extends to part of the corpus of the 
land. 

 
Denver Joint Stock Land Bank of Denver v. Dixon, 122 P.2d 842, 849 

(Wyo. 1942).   

¶ 38 Grynberg v. Waltman, 946 P.2d 473 (Colo. App. 1996), upon 

which RMR relies, is not inconsistent with Dixon.  Grynberg 

recognizes that “an overriding royalty interest may be characterized 

as an interest in real property for those purposes which affect the 

land involved and as a personal property interest for purposes of 

payments that arise from such an interest.”  Id. at 476-77. 

¶ 39 Contrary to RMR’s assertion, Grynberg does not say that a 

royalty interest is either a real property interest or a personal 

property interest.  Rather, Grynberg says that a royalty interest can, 

at the same time, be both a real property interest and a personal 
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property interest.6  And because it is, in part at least, a real 

property interest, a royalty interest is necessarily “closely relate[d] 

to the land, its use, or its enjoyment.”  Reishus, ¶ 37 (quoting 

Cloud, 857 P.2d at 440). 

¶ 40 Our conclusion in this respect is bolstered by case law 

recognizing that a covenant that runs with the land places a burden 

or benefit on successors in interest.  See Lookout Mountain Paradise 

Hills Homeowners’ Ass’n v. Viewpoint Assocs., 867 P.2d 70, 74 

(Colo. App. 1993).  As stated in Westland Oil Development Corp. v. 

Gulf Oil Corp., 637 S.W.2d 903 (Tex. 1982), a burden or benefit can 

occur when the value of the land is affected: 

“[A] covenant will run ‘if it affected the nature, 
quality or value of the thing . . . or if it affected 
the mode of enjoying it’” . . . “[and i]f the 

                                  
6 The distinction between “purposes which affect the land involved” 
and “purposes of payments that arise from such an interest” is tied 
to the rule that once minerals are extracted from the earth, they (or 
payments for them) become tangible, personal property and until 
then, the minerals remain a real property right.  Grynberg v. 
Waltman, 946 P.2d 473, 476-77 (Colo. App. 1996); see Whiles v. 
Grand Junction Mining & Fuel Co., 86 Colo. 418, 425, 282 P. 260, 
262 (1929) (“The ownership of the underlying coal is just as much a 
property right as is the ownership of the superincumbent surface.”); 
see also United Bank of Denver Nat’l Ass’n v. Ferris, 847 P.2d 146, 
149 (Colo. App. 1992) (“Accrued royalty interests in minerals that 
have been produced and severed from the land are frequently 
considered personalty.”). 
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promisor’s legal relations in respect to the land 
in question are lessened — his legal interest as 
owner rendered less valuable by the promise — 
the burden of the covenant touches or 
concerns that land; if the promisee’s legal 
relations in respect to that land are increased 
— his legal interest as owner rendered more 
value by the promise — the benefit of the 
covenant touches or concerns the land.” 

 

Id. at 910-11 (first quoting Russell R. Reno, Covenants, Rents and 

Public Rights, in 2 American Law of Property § 9.4 (A. James Casner 

ed., 1952); then quoting Howard R. Williams, Restrictions on the Use 

of Land: Covenants Running with the Land at Law, 27 Tex. L. Rev. 

419, 429 (1949)).  

¶ 41 In Westland, the court determined that an agreement for a 

conveyance of land, containing a royalty interest, ran with the land 

because the promise to convey the land rendered the promisor’s 

estate less valuable.  Id. at 911; see also Lyle v. Jane Guinn 

Revocable Tr., 365 S.W.3d 341, 353 (Tex. App. 2010) (“The covenant 

to pay a one-fourth royalty also clearly touches and concerns the 

land as it affects the value of the lease.”).  

¶ 42 Here, the value of the quarry is affected by the Royalty 

Agreement.  Without a royalty agreement burdening the owner of 

the mine, the owner could keep all monies gained by the sale of the 
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limestone.  But the existence of the Royalty Agreement here 

requires that the owner of the quarry must remit a portion of profits 

gained on the sale of limestone, thereby decreasing the value of the 

mine for its owner.  Further, the existence of a royalty (and 

therefore having to pay it) may also affect the value of a mine where 

the mineral’s “accessibility, quantity, thickness, depth, value, and 

other conditions” can affect the cost of its extraction.  Jayni Foley 

Hein & Caroline Cecot, Mineral Royalties: Historical Uses and 

Justifications, 28 Duke Envtl. L. & Pol’y F. 1, 11 (2017) (quoting 

John E. Orchard, The Rent of Mineral Lands, 36 Q.J. Econ. 290, 

298 (1922)) (discussing the change in the rate of royalty as being 

dependent on economic factors). 

¶ 43 Therefore, under Lookout Mountain, 867 P.2d at 74, a burden 

is placed on the owner of the mine, necessarily connecting the 

Royalty Agreement to the land and quarry itself such that the 

Royalty Agreement “touches and concerns” the land.    

¶ 44 For these reasons, we conclude that, as a matter of law, the 

promise to pay royalties in the Royalty Agreement is a covenant 

running with the land binding on RMR.  Because the district court 

erred in determining otherwise, its judgment is reversed and the 
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case is remanded to the district court with directions to (1) enter a 

partial summary judgment in favor of Pitkin Iron (i.e., on its 

declaratory judgment and breach of covenant claims); (2) order an 

accounting of RMR’s records;7 and (3) award Pitkin Iron damages 

for past unpaid royalties.   

III. Disposition 

¶ 45 The judgment is reversed, and the matter is remanded for the 

entry of a partial judgment and for further proceedings consistent 

with the views expressed in this opinion.  

JUDGE NAVARRO and JUDGE GOMEZ concur. 

                                  
7 The Royalty Agreement granted Pitkin Iron the rights to (1) receive 
“reports of the amounts and price of [limestone] sold”; and (2) 
“inspect and audit CalX’s books and records with respect to the 
Fees, [limestone], and Claims once per calendar year[.]” 



  

 
 

NOTICE CONCERNING ISSUANCE OF THE MANDATE 
 
 
Pursuant to C.A.R. 41(b), the mandate of the Court of Appeals may issue forty-three 
days after entry of the judgment.  In worker’s compensation and unemployment 
insurance cases, the mandate of the Court of Appeals may issue thirty-one days after 
entry of the judgment.  Pursuant to C.A.R. 3.4(m), the mandate of the Court of Appeals 
may issue twenty-nine days after the entry of the judgment in appeals from 
proceedings in dependency or neglect. 
 
Filing of a Petition for Rehearing, within the time permitted by C.A.R. 40, will stay the 
mandate until the court has ruled on the petition.  Filing a Petition for Writ of Certiorari 
with the Supreme Court, within the time permitted by C.A.R. 52(b), will also stay the 
mandate until the Supreme Court has ruled on the Petition. 
 
 
 
    BY THE COURT: Steven L. Bernard    
       Chief Judge 
 
 
DATED:  March 5, 2020 
 

Notice to self-represented parties:  The Colorado Bar Association 

provides free volunteer attorneys in a small number of appellate cases.  If 

you are representing yourself and meet the CBA low income 

qualifications, you may apply to the CBA to see if your case may be 

chosen for a free lawyer.  Self-represented parties who are interested 

should visit the Appellate Pro Bono Program page at 

https://www.cobar.org/For-Members/Committees/Appellate-Pro-Bono  
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